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STATEMENT OE THE CASE.

Tins r.C'tion ^-as instituted by the plaintilT in

C'l'Tor herein, for the recovery of damages on ac-

coni.t of certain personal injuries sustained by

liiiii vrhile lie was riding as a drover passenger

n\ the caboose of one of the defendant's trains,

at Donm-ar Siding in the State of Wyoming, No-

vember 24, 1917 (Trans. 8-9).

The answer admitted plaintiff was riding as a

drover passenger at the time and place alleged

in the complaint and that he was injured while

riding in the caboose, but denied that his injuries

consisted of more than a broken clavicle or collar

bone and some superficial bruises, or that de-

fendant was negligent in the operation of the

train (14) ; and as a separate and additional de-

fense alleged that at the time of beginning the

transportation, the plaintiff signed and entered

into a written stipulation with the defendant,

pursuant to its tariffs theretofore duly filed with

the Interstate Commerce Commission, and posted

as required by law, by the terms of whicli it was

provided that the carrier should not be liable in

damages unless the plaintiff or his heirs or per-

sonal representatives should within thirty days

after the accident or injury give notice in writ-

ing of his claim therefor to the (Teneral Afanager
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of the carrier on whose line it occurred and that

unles>s such notice should be given, no claim for

personal injury should be valid or enforcible

(17-18).

Upon the trial it appeared that following the

collision in which the plaintiff was injured he

was taken by the Eailroad Company to a hospi-

tal in charge of one of its surgeons at Kem-

merer, Wyoming; and plaintiff testified in detail

and with particularity to all of the things that

occurred there from his first arrival to his de-

parture from the hospital (Trans. 41-47, 50, 52)

;

one of the plaintiff's witnesses who accompanied

him to the hospital testified that on the day of

the collision, before he left the hospital, he saw

Gooch in the hospital and he appeared to be

"pretty good" (33) ; and another witness for the

plaintiff testified that he saw Gooch in the hos-

pital about three o'clock the same day and that

he talked rationally enough then. The wreck oc-

curred November 24, 1917, and the plaintiff left

the hospital just before Christmas (55), so that

ho was not in the hospital to exceed a month, if

that long. Concerning the condition of the plain-

tiff between November 24th and December 25th,

tlie trial judge at the conclusion of the evidence

<said, *'Now, as I have already stated to counsel,

it is ck'ar in my mind that so far as jjliysical and

menial cnjiacity were concerned, the }»liniitiff was
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al)le to comply witli bis contract in tliis respect.

* * * I think I'urther that lie could have coiu-

pliod v.itli tlie reciuirements in so far as his

knowledge of the extent of his injuries was con-

cerned within that time" (()8-()l)).

Upon the trial the ])hiintiff testitied that in

August, 11)18, he rode a matched horse race of

one linndred yards with an Indian and while

racing vritli him looked under his arm and fell,

striking on his shoulder, and admitted that a stiff

neck was one of the results (51) ; he further tes-

tified that when he was about seventeen years

old, lie had been shot in the left arm and shoulder

with a 12-gauge shotgun, and was confined to his

bed for seven weeks as a result thereof and that

tiiO left arm is consequently not so well devel-

ojjed as tlie right arm (51 ) ; that that did not im-

].air his health but that it interfered when he at-

tem]ited to lift things over his shoulder (53),

xV physician called by the plaintiff testified that

on January 4, 1918, he made a complete exam-

ination of the plaintiff and that at that time

plaintiff complained of soreness in his body gen-

erally and ])ain around the region of the heart,

but found no jjulsating tumor or anuer^^sm ; l)ut

tiiat when the ])laintiff came to him Mai"ch 9,

1919, immediately preceding the trial, the ])lain-

tiff then had an amierysm (5f)-57).
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It was admitted tliat written notice of claim

was not presented by Goocli eitlier to the Gen-

eral Manager or any other person representing

the Railroad Company within thirty days after

the accident (42). At the conclusion of the plain-

tiff's evidence, defendant's counsel moved the

Court for an order of non-suit and dismissal

upon the ground that it appeared from tlie evi-

dence, defendant's Exhibit 1, the plaintiff w^as

riding on a contract of transportation whicli pro-

vided that the carrier should not he liable for

any accident or injury to him unless within thirty

days after the accident he should give notice in

writing of his claim to the General Manager of

the carrier on whose line the injury occurred,

and that such notice had not been given (59),

w^hich motion was granted (68-76).

ARGUMENT.

In their brief counsel for i)laintiff in error as-

signed two specifications of error in group form

according to their concejjtion of the assignments

of error in the record, but they do not appear to

discuss even these grou])s of assigned errors sep-

arately or maintain any distinction between their

points in the presentation of their brief, but pro-

ceed to a general discussion of a few well known

decisions of the United States Su]n^em? Court,
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wliich liold generally that a connnon carrier can-

not lawfully j^tipiilate for exemption from llahil-

ifij for uvgligencey and from those cases seek to

deduce that the defendant claimed an exemption

from liability for negligence in the case at bar,

and that hence the Court erred in granting the

motion for non-suit. And secondarily, they ai)-

pear to contend, Imt not under a separate head-

ing or discussion, that the Court erred in holding

that there was not and could not be a lawful

waiver of the written notice provided in the stip-

ulation ui)on which the defendant relied. We
shall accordingly endeavor to discuss the con-

tentions and authorities of the appellant's coun-

sel as nearly as possible in the order in which

they are presented.

The stipiiJalion tnts not one exempt i)if/ tJic car-

rier from lidhilliij for iiefjiifjnice, or limitiuf) the

(nuount of its lidhilif/f, hut iras a condition prece-

dent to recovery, to protect tlic carrier against

fraud.

Xew York Central IJi. Co. vs. Lockwood, 17

Vrall., ."l.")? ; LM L. Ed., G27, involved a (picstiou

of exemption of liability for negligence and not

a liiuitatioji of time for })resentation of claim as

a condition jjrecedent to recovery, nor was the

fjuestion of waiver thei-cin involved, as did also

tiie case of Wilcox vs. Krie Railroad Co., 147 N.



Y. Supp., 3G0, and hence those cases have no a])-

plication to the case at bar.

In Chicago, Milwaukee & St. P. Eailroad Co.

vs. Solan, 169 U. S., 133 ; 42 L. Ed., 688, the de-

cision was based solely on a statute of Iowa,

which provided that

:

"No contract, receipt, rule or regulation

shall exempt any corporation engaged in

transporting persons or property by railway

from liability of a common carrier or car-

riers of passengers which would exist had
no contract, receipt, rule or regulation been

made or entered into,"

and hence has no application to the case at bar.

In discussing the Solan case, appellant's counsel

assert that the decision in that case was based

not only on the Iowa statute, but on the common

law.

The only, feature of the common law affirmed

by the nmruToTeterred to was that the carrier

might not exempt itself by contract from liabil-

ity; no such question is in this case. The entire

law of the proposition, however, as announced

l)y the Supreme Court of the United States as

at present constituted, will be found in the de-

cision of Adams Eixpress Company vs. Cronin-

ger, 226 U. S., -^91, 509; 37 L. Ed., ;n4, 321, as

follows:

"That a connnon carrier cannot exempt
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himself from liability for his own negligence

or that of his servants is elementary. York
Mfg. Co. vs. Illinois C. R. Co., 3 Wall., 107,

18 L. Ed., 170; New York C. E.. Co. vs. Lock-

wood, 17 AVall., 357, 21 L. Ed., 627; Bank of

Kentucky vs. Adams Exp. Co., 93 U. S., 174,

23 L. Ed., S72; Hart vs. Pennsylvania R.

Co., 112 U. S., 331, 338, 28 L. Ed., 717, 720,

5 Sup. Ct. Rep., 151. The rule of the com-

mon law did not limit his liability to loss and

damage due to his own negligence, or that of

his servants. That rule went beyond this,

and he was liable for any loss or damage
which resulted from human agency, or any
cause not the act of God or the public enemy.

But the rigor of this liability might be modi-

fied through any fair, reasonable, and just

agreement with the ship]ier irliich did not

include exemption against the negligence of

the carrier or Iiis servants. The inherent

riglit to receive a compensation commensu-
rate with the risk involved the right to pro-

tect himself from fraud and imposition by
reasonable rules and regulations, and the

right to agree upon a rate jn'oportionate to

the value of tlie i)ro])erty trans])orted.

Norfalk Southern R. Co. vs. Chatman, 244 U.

S., 27(1, 01 L. Ed., 1131, did not decide any ques-

tion involved in the case at bai', but simply held

tiiat a diover was a i)asseng'er for hire even

though liis fare was not segregated from the tar-

iff rate of trans] lorlation governing the entire

shipment and that the carrier could not stipulate

for i-elease from h'ability on account of negli-

gence.
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It should be observed that no mention is made

in the appellant's brief of the decision of the

United States Supreme Court in Hart vs. Penn-

sylvania R. Co., 112 U. S., 331.

In the Hart ease, the plaintiff brought suit in

tiie State of Missouri against the Pennsylvania

Eiailroad Company to recover damages for the

breach of a contract to transport five horses from

Jersey City to St. Louis. The petition alleged

that by the negligence of the defendant one of

the horses was killed and the others were injured

and the other prop3rty was destroyed, and

claimed damages to the amount of $19,800.00.

The suit was removed to and tried in the Circuit

Court of the United States for the Eastern Dis-

trict of Missouri, where the Court held a limita-

tion of value to $1,200.00, binding upon the ship-

per and a verdict was rendered for that amount,

from whicli the i)laintiff brought writ of error

to the Supreme Court of the United States. In

sustaining the judg^nent of the lower court, the

Su])reme Court, at page 342, said:

"The decisions in tliis country are at vari-

ance. The rule Vvhicli we regard as the pro])-

er oiie in the case at bar is supported in

Newbarger vs. Howard, 6 Phihi., 174, S(iuire

VS. R. R. Co., 98 Mass., 239, Belger vs. Dins-

more, 51 N. Y., 166 (and other cases). The
contrary rule is sustained in Express Co.

vs. :^loon, 39 Miss., 822; U. S. Euxpress Co.
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vs. Backmaii, 28 Ohio St., 1-1-4 (and oHht
cases). We have given consideration to the

views taken in these latter cases, hut are

unable to concur in their conclusions. Ap-
])lying to the case in hand the i)roper test

to be applied to every limitation of the com-

mon law liability of a carrier, its just and
reasonable character, we have reached the

" result indicated. In Great Britain a statute

directs this test to be applied by the courts.

Tiie same rule is the proper one to be ap-

plied in this country in the absence of any
statute."

It is to be presumed that ai)pellant's counsel

urged before District Judge Dietrich the same

authorities and line of reasoning that they now

present to this Court, and his answer in denying

tlie motion for new trial will be found at pages

^2'^ to 2G inclusive of the transcript. We quote

}iarticularly from page 25, as follows:

"It follows that plaintiff is bound l)y the

defendant's published regulation under whicli

the stipulation vras required, unless for some
reason such regulation is void. To be void

it must either contravene a positive statute

or be repugnant to some princii)le of iniblic

policy. No conflicting statute, cither nation-

al or state, has been railed to my attention

and th.e position that such a requirement is

against public policy, is thought tO' be with-

out support, either in reason or authority.

All the cases cited by the plaintiff involve

stii)uIations exempting tJie carrier from lia-

hility or substantially limiting such Uahility;

l}if the stipnlalinu nuder consideration does
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not purpori to provide such an exemption or

limitation. Upon compliance with a very

simple condition, deemed to be reasonable

and in furtherance of sound public polic}^

the plaintiff could have demanded full com-

pensation for his injur}'. The reasons for

requiring prompt notice of claims for injury

to person or property havy been too often

considered an drecog^.dzed to require present

discussion."

"The clause in question is not one exempting

the carrier from its common law liability or lim-

iting that liabilit}^ but one imposing a condition

ui)on the shipper which he must observe before

he may recover for a breach of the carrier's

duty; in other words, it is a condition of recov-

ery and not an exemption from liability."

Henry vs. Chicago M. & St. P. R. C,
147 Pac, 425;

^

Kalina & Cizek vs. U. P. E. Co., 76 Pac,
438.

''The purpose of the stipulation is not to es-

eape Hahiliti/, but to faeilitate prompt iurestiga-

tion, and to tliis end it is a precaution of obvious

wisdom and in no respect repugnant to public

l)oli('y that the canier by its contract slioukl re-

quire reasonahle no'licc of all clai)ns afjainst it

even with respect to its own 0])erations."

Georgia P. & A. U. (^o. vs. Blisli Alilliiiir
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Co., 241 IT. S., 190, IDG; GO L. Ed,
952.

In view of tlio limitation of tlie issues now bo-

fore this Court, we have not undertaken to dis-

cuss at length the decisions of the United States

Supreme Court on many of the propositions

which have been announced since the earlier

cases referred to in tlie brief of appellant's coun-

sel, and which su])[)ort the following proposi-

tions:

Hy tiie provisions of Section 6 of the Act to

regulate Commerce, every carrier subject to the

provisions of the act is required to file schedules

covering both the transportation of passangers

and freight, which schedule shall state, "all privi-

leg2s or facilities granted or allowed and any

rules or regulations which iii any wise change,

affect or determine any part of the aggregation

of such aforesaid rates, fares and charges, or

the value of the service rendered to the passen-

ger, shii/iier or consignee."

Roberts Fed. Liability of Carriers (Sec-

tion 235).

A tariff regulation limiting the carrier's liabil-

ity for baggage unless a different liability shall

bs declared and an additional sum paid for the

transportation is binding ui)on the parties, "it

is a re,i>-ulation which fixes and determines the
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aiHouiit to be charged for tlie carriage in view

of the responsibility assumed, and it also affects

the value of the service rendered to the passen-

ger. Such requirements are spoken of in de-

cisions dealing with them as regulations, as a

common carri9r 'may prescribe regulations to

protect himself against impositions and fraud

and fix a rate of charges proportionate to the

magnitude of the risk he may encounter.' "

Boston & Maine R. Co: vs. Hooker, 233

U. S., 97, 116; 58 L. Ed., 868.

To the extent "^liat such limitations of liabil-

ity are not forbidden by law, they become when

filed, a part of the rate."

M. K. & T. E. Co. vs. Harriman, 277

U. S., 669;

Boston & Maine E.. Co. vs. Hooker, 233

U. S., 97, 111.

The provisions of Section 6 of the act to regu-

late commerce extend to and govern the riglits

of i)assengers as well as freight.

Louiville & Nashville E.. Co. vs. ]\lottlev,

219, U. S., 467;

Norfolk Southern E. Co. vs. Chatman,
244 U. S., 276; 61 L. Ed., 1131;

Chicago, Indianai)olis & Louisville E.

Co. vs. U. S., 219 IT. S., 486.

See also t!ie opinions denying the ])laiiitiff 's
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iiiotioii lor new ti'ial, \)\). L^' -(i of traiiserii)t

herein.

Ill lioston and Alaiiio Ry. Co. vs. Hooker, 2.33

U. S., 97; 58 L. Ed., 868, Mr. Justice Pitney, in

a dissenting opinion, wliieli embraced thirty-five

pages, presented all of the autliorities and argu-

ments now urged by appellant's counsel, but he

stood alone and his contentions were rejected by

all of tlie balance of the Court in an opinion of

sixteen pages written by Mr. Justice Day.

It would seem that no argument in addition

to that assigned by Judge Dietrich on denying

tlie motion for a new trial is necessary to estab-

lish that the tariff regulation upon which the

contract provision was based (Cin. N. 0. & T. P. Ri.

Co. vs. Rankin, 241 U. S., 319, 327), was one which

affected the rates and the value of the service

to be rendered to the passengers within the word-

iiig and intent of Section Six of the Act to Regu-

late Commerce and, as the rate should be pro^

portionate to the risk (Adams Express Co. vs.

Croninger, 226 U. S., 491, 507), so if tlie shipper

migiit v.ait three or four years following an acci-

dent, according to the statute of limitations pre-

vailing in the foium in which he might sue, main-

taining silence in the meantime as to any injuries

which he might have received and subjecting him-

self to additional hazards of which the carrier
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would not be advised and then in a suit to be in-

stituted by him bill on the carrier for all iiiipair-

ment of health whicli may have resulted to him,

either as a result of his own indiscrations or the

visitations of nature, it follows as a matter of

course that the value of the service rendered,

that is to say, the hazard and cost of service to

the carrier, would be much greater than if, as

provided in the present case, he were to prompt^

ly announce to the carrier the nature and extent

of his injuries and then and thsre submit him-

self for a ])hysical examination, and if he and

the carrier could then not agree upon whetlier

lie was entitled to damages or the amount there-

of, enable the carrier promptly to investigate his

medical history, and put it on notice that a law

suit was about to be had and that if it was going

to defend upon the merits, it should then and

there preserve its evidence.

It is no defense for the phtiutiff to say, not-

withstanding the tariff and contract provisions,

that the carrier had actual hnoivlcdf/e that there

had been a coWlision and that Gooch had. been'

injured, and no iraiver can be asserted on that

ground.

Tt is obviously and expressly the intention of

the Act to Regulate Commerce that the i)rovi-

sions for uniformitv of treatment and ac'ainst
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privileges and discriminations should apply with

equal force to passenger and freight and any

other commodity of transportation (Bitterman

vs. L. & N. R. Co., 207 U. S,. 205; Boston &

Maine Ry. Co. vs. Hooker, 233, U. S. 97).

Prior to the decision of the motion for new

trial herein, the United States Supreme Court in

So. Pac. Co. vs. Stewart, U. S. Adv. Ops. (L. Edl)

1918-19, p. 17G, held:

"A stipukition between the parties to in-

terstate shipment of livestock, that the car-

rier shall not be liable for loss or damage
unless written claim or demand be made
upon the carrier within ten days after un-

loading is valid."

"An interstate livestock carrier can not

be said to have waived compliance with a

stipulation in the contract of shipment con-

ditioning the carrier's liability for loss or

damage upon the making of a written claim

or demand upon the carrier within ten days
after unloading by its repeated attempts
after the ten days had expired, and with

knowledge of the loss, to compromise and
adjust the shipper's claim."

As that case went on writ of error from this

court to the United States Supreme Court, no

further discussion of it is necessary here.

Following the above decision, the United States

Supreme Court, on March 10, 1919, in Baltimore

& Ohio R. Co. Co. vs. Leach, U. S. Adv. Ops. (L.

Ed.), 1918-19, p. 804, held:
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"The iiarties to an interstate shipment of

livestock may validly stiiailate that no liabil-

ity shall be incurred to the shipper for loss

or damage unless a verified written claim

be made and delivered to the general freight

agent within five da3\s after unloading, and

such stipulation is not satisfied by prompp
advisement of the carrier's agent at final

destination of all essential facts."

The decision denying the motion for a new

trial was rendered with cognizance of the de-

cisions of the United States Supreme Court in

So. Pac. R. Co. vs. Stewart, supra, St. L. I. M.

& So. Ey. Co. vs. Starbird, 243, U. S., 592, and

GeoTgia F. & A. E,. Co. vs. Blish M. Co., 241, U.

S., 190, as a]ipears from a reference to p]). 26

and 70 of the transcri])t in this case.

See also Achen vs. A. T. & S. F. Eu Co., 175

Pac, 980.

It follows, therefore, that no error was com-

mitted and that the decision of the district court

was clearly in harmony with and supported by

the decisions of the United States Supreme

Court, and that the judgment of the lower court

should be affirmed.

Eespectfully submitted,

George H. Smith,

H. B. Thompson,

Attonicijs for Defendant in Error.


